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RECOMMENDATION FOR DISPOSITION

APPEARANCE: M. Thomas J. MNulty of Keck, Mahin & Cate appeared
on behal f of Parksi de Devel opnent Corporation.

SYNOPSIS: This proceeding raises the issue of whether the
subject parcel qualifies for exenption from 1994 real estate taxes
under 35 ILCS 200/15-65.' In relevant part, that provision states as

foll ows:

L In People ex rel Bracher v. Salvation Arny, 305 IIl. 545
(1922), the Illinois Supreme Court held that the issue of property
tax exenption will depend on the statutory provisions in force at the
time for which the exenption is clained. This applicant seeks
exenption from 1994 real estate taxes. Therefore, the applicable
statutory provisions are those contained in the Property Tax Code (35
ILCS 200\ 1-1 et seq).




All property of the following is exenpt when
actually and exclusively used for charitable or
benefi cent purposes, and not | eased or otherw se
used with a viewto profit:

* % %

(c) old people's hones, facilities for persons
with a developnental disability, and not-for-
profit organi zations providing services or
facilities related to the goals of educational
soci al and physi cal devel opnment, if, upon making
application for the -exenption the applicant
provides affirmative evidence that the honme or
facility or or gani zati on i's an exenpt
organi zation wunder paragraph (3) of Section
501(c) of the Internal Revenue Code [26 U.S. C A
Section 501] or its successor, and either: (i)
the bylaws of the honme or facility or not-for-
profit organization provide for a waiver or
reduction, based on an individual's ability to
pay, of any entrance fee, assignnment of assets,
or fee for services, or, (ii) the home or
facility is qualified, built, or financed under
Section 202 of the National Housing Act of 1959,
[12 U S.C. A Section 1701 et seq.] as anended.

The controversy arises as foll ows:

On March 20, 1995, Parkside Devel opment Corporation (hereinafter
"PDC'" or the "applicant"), through counsel, filed a real estate
exenption conmplaint with the Cook County Board of (Tax) Appeals
(hereinafter the "Board"). Said conplaint alleged that the subject
property was exenpt from taxation under the nursing honme provisions
contained in 35 ILCS 200/ 15-65. The Board reviewed this conplaint
and recommended to the Departnent of Revenue (hereinafter the
"Departnent”) that the requested exenption be denied. On January 19,
1996, the Departnment accepted this recomrendation by issuing a
certificate finding that the parcel is not in exenpt use.

Applicant filed a tinmely request for hearing on February 1,

1996. After holding a pre-trial conference, the Administrative Law



Judge conducted an evidentiary hearing on August 22, 1996. Foll ow ng
subm ssion of all evidence and a careful review of the record, it is
recommended that the subject parcel not be exenpt from real estate

tax for the 1994 assessnent year.

FINDINGS OF FACT:?

A Prelimnary Considerations and Description of the Subject
Property
1. The Department's jurisdiction over this matter and its

position therein are established by the adm ssion into evidence of
Dept. Group Ex. No. 1 and Dept. Ex. No. 2.

2. The subject property is a 139,211 square foot parcel
commonly known as the The Moorings of Arlington Heights or Lutheran
CGeneral Health Care Center (hereinafter the "Morings" or the
"Center"). It is located at 811 East Central Road, Arlington
Hei ghts, IL and identified by Permanent |ndex Nunmber 08-10-113-004.
Tr. pp. 11 - 12; Dept. G oup Ex. No. 1.

3. The Center is part of a larger, 42-acre continuing care
retirement community that also includes independent living units and
a day care center.® Tr. pp. 9, 11 - 12.

4. Appl i cant assunmed ownership of the Center via a trustee's

deed dat ed Decenber 22, 1986. Id; Applicant Ex. No. 1.

2, In order to facilitate better organization and pronote

greater clarity, | have divided the Findings of Fact into the
foll owi ng categories: Prelim nary Considerations and Description of
the Subject Property (Findings 1 through 4); Applicant's

Or gani zat i onal Structure (Findings 5 through 11); Applicant's
Fi nanci al Structure (Findings 12 through 16) and Applicant's
Operations and Use of the Subject Parcel (Findings 17 through 31).

3, Nei ther the independent Iliving units nor the day care
center are at issue in this proceeding. Tr. p. 12.



B. Applicant's Organi zati onal Docunents

5. PDC was originally incorporated wunder the General
Corporation Law of the State of Delaware on October 28, 1986. Its
parent organization and sole corporate menber is Lutheran General
Heal t hSyst em (hereinafter LGHS), an Illinois not-for- profit
corporation. Tr. p. 11; Applicant Ex. Nos 2 and 3.

6. On Cctober 19, 1988, the Internal Revenue Service granted
LGHS a group exenption from federal incone taxation. This exenption,
which lists PDC as part of the exenpt group, was granted pursuant to
Section 501(a) of the Internal Revenue Code and was based on the
Service's conclusion that LGHS qualified as an organi zation descri bed
in Sections 501(c)(3) and 509(a)(3) of that statute. Applicant Ex.
No. 4.

7. The Department granted PDC an exenption from Use and
rel ated taxes on July 23, 1992. Its exenption number is E9982-1753-
02. Applicant Ex. No. 5.

8. PDC s original Articles of |Incorporation provide, inter

alia, that:

A. It is organized exclusively for charitable,
educational, and scientific purposes consistent
with Section 501(c)(3) of the Internal Revenue
Code;

B. It may provide residential facilities which
are specifically designed to neet a conbination
of physi cal, enoti onal , recreational soci al ,
religious and simlar needs of aged persons;

C. It is authorized to adopt policies and
procedures designed to address the need[s] of
its residents for protection against financial
ri sks associated with the later years of life;

D. No part of the corporation's net earnings
shal | i nure to t he benefit of , or be



di stri butabl e to, its menbers, trust ees,
officers, or other persons except that the
corporation nmay pay reasonable conpensation for
services rendered and nmeke expenditures in
furtherance of its stated purposes;

E. The corporation shall not devote any
substantial part of its activities to political
affairs;

F. The corporation shall have no authority to
i ssue capital stock.

Applicant Ex. No. 2.

9. PDC was granted a certificate of authority to transact
business in Illinois on Decenber 19, 1986. Said Certificate contains
recitations simlar to those set forth above. It also provides,

inter alia, that PDC may:

A. Omn or operate facilities or own other assets
for public use and the public's health and

wel f are;
B. Omn, | ease, or otherw se deal with all
property, real and personal, to be wused in

furtherance of the above purposes;

C. Maintain sonme form of continuing arrangenent
with organizations, facilities and/or health
personnel to address the physical, and if
necessary, t he ment al wel | - bei ng of its
residents, provided that in no instance shall

the ~corporation engage in the practice of
medi ci ne.

Id.

10. Applicant's bylaws are simlar to its Articles of
Incorporation and «certificate of authority in that all three
docunents contain recitations describing PDCs not for profit
purposes, activities and policies. The bylaws also contain

prohi bitions against pecuniary benefit and forbid the corporation



from engaging in the practice of nedicine. They do

PDC t o:

A. Consi der t he financi al ci rcunst ances

i ndi vi dual residents;

B. Permt reduction or wai ver of

however, permt

of

and

charges otherwi se applicable to a resident as

the corporation my deem appropriate
consi st ent Wi th the financial needs

priorities of the corporation;

and
and

C. Adopt policies and procedures designed to

address the above needs;

D. Om or operate facilities or own other

assets

for public use and the public's health and

wel fare

E. Own, | ease, or otherwi se dea
property, real and personal to be
furtherance of t he corporation's
pur poses.

al |

used in
st at ed

11. Applicant's by-laws al so provide, inter alia, as foll ows:

A. That t he sol e memnber of applicant's

corporation shall be LGHS;

B. That a board of directors, appointed by LGHS,

shall exercise all policy-mking powers of

corporation;

t he

C. That the corporation shall have the follow ng

of ficers: a chai rman, vice-chairmn,

D. That t he chai r man, Vi ce-chai r man

president shall be nom nated by LGHS;

presi dent,
vi ce-president, secretary and treasurer;

and

E. In the event of dissolution, the board of

directors shall first nmake provision for

al | appropriate corporate debts
distribute any remaining corporate

and pay

t hen

assets to

LGHS, if that entity is then in existence and

qualified under Section 501(c)(3)

I nt er nal Revenue Code. If LGHS is

t he
in

exi stence, the board is then authorized to

distribute any remai ni ng assets

organi zations as my qualify as exenpt

Section 501(c)(3).

such

under



Id.
C. Applicant's Financial Structure’

12. PDC has no capital stock or sharehol ders. Its fiscal
year runs fromJuly 1 through June 30. Applicant Ex. Nos. 2, 6.

13. PDC earned $10,795,505.00 in total revenues during the
fiscal year ended June 30, 1994. Said revenues were attributable to

the foll ow ng sources:

SOURCE AMOUNT % OF TOTAL
Program servi ces $9, 949, 909. 00 9093
D vi dends and i nterest

fromsecurities $1, 128, 952. 00 10%
Net rental incone $ 23, 949. 00 <1%
Contributions, gifts,

Grants, etc. $ 654. 00 <1%

Net | oss from sal e of

assets other than

i nvent ory $ (307, 959. 00) 3%
Tot al revenues $10, 795, 505. 00

Applicant Ex. No. 6.
14. Expenses for the same period anmpbunted to $12, 688, 185.00

They were apportioned as foll ows:
EXPENSE AMOUNT % OF TOTAL

Sal ari es and wages
paid to non-officers,

directors, etc. $2, 923, 655. 00 23%
Pensi on plan contributions $ 92, 464. 00 <1%
O her enpl oyee benefits $ 414, 806.00 3%
Payrol | taxes $ 193,023.00 2%
Accounting fees $ 10, 000. 00 <1%
Legal fees $ 63, 876. 00 <1%
Suppl i es $1, 035, 562. 00 8%
4, Most, if not all of the information contained in this

section is based on data conpiled in the federal tax returns (IRS
forms 990) admitted into evidence as Applicant Ex. No. 6.

>, All percentages shown in this section are approxinmations
derived by dividing the category of income or expense (e.g. program
servi ces) by the appropriate total. Thus, for exanpl e,

$9, 949, 909. 00/ $10, 795, 505. 00 = . 923 (rounded) or approxi mately 90%



Tel ephone $ 11, 659. 00 <1%
Post age & shi pping $ 3,154. 00 <1%
Cccupancy $ 1,183, 710.00 9%
Equi pnent rent al
and mai nt enance $ 313, 549. 00 2%
Printing and publications $ 11, 098. 00 <1%
Tr avel $ 3,644. 00 <1%
Conf er ences, conventi ons
and neetings $ 5, 920. 00 <1%
| nt er est $ 1,627,071.00 13%
Depreci ation, etc. $ 1, 509, 659. 00 12%
Ot her Expenses:®
*Cont. Allow [sic] &
*Free Care $ 274, 668. 00 2%
*Pur chased Servi ces $ 297, 620. 00 2%
*Unspeci fi ed professional
f ees $ 370, 716. 00 3%
*St at e Taxes $ 23, 770. 00 <1%
*Fi nanci ng expenses $ 937, 776. 00 7%
*| nsur ance $ 767, 507.00 6%
*Educat i onal expenses $ 22, 759. 00 <1%
*M scel | aneous $ 46, 290. 00
*Anprtizati on $ 544,229.00 4%
Total expenses $12, 688, 185. 00

Id.
15. PDC s total revenues for the period beginning July 1, 1994
and Decenber 1, 1994 ampunted to $6,936,579. Said revenues were

attributable to the foll owi ng sources:

SOURCE AMOUNT % OF TOTAL
Program servi ces $5, 357, 343. 00 90%
I nterest on savings $ 14, 995. 00 <1%
D vi dends and i nterest

fromsecurities $ 548, 144.00 10%

Net | oss from sal e of
assets other than

i nvent ory $ (6, 202.00) <1%

Tot al Revenues $ 5, 914, 280. 00
Id.

6. These expenses, and those shown in Finding of Fact 16,
(ainfra p. 8) were itemzed on schedules that were attached to the
990s. Due to the relevance of free (or what applicant lists as
"charity") care, (See, infra pp. 17 - 18), | have chosen to reproduce
these schedules rather than show the total anpunt of "other
expenses. "



16. Expenses for the same period amunted to $6,990, 365.00

They were apportioned as foll ows:

EXPENSE AMOUNT % OF TOTAL

Sal aries & wages paid to
non-of ficers, directors,
etc. $1, 744, 875. 00 25%

Pensi on plan contributions $ 1, 208. 00 <1%
O her enpl oyee benefits $ 339, 156.00 5%
Payrol | taxes $ 107, 408.00 2%
Accounting fees $ 10, 500. 00 <1%
Legal fees $ 9, 886. 00 <1%
Suppl i es $ 574,014.00 8%
Tel ephone $ 14, 076. 00 <1%
Post age & shi pping $ 4,479. 00 <1%
Cccupancy $ 554, 358.00 8%
Equi pnent rent al
and mai nt enance $ 145, 744.00 2%
Printing and publications $ 2,427.00 <1%
Tr avel $ 3, 308. 00 <1
Conf er ences, conventi ons
and neetings $ 7,018. 00 <1%
| nt er est $ 988,279.00 14%
Depr eci ati on, etc. $ 805, 516. 00. 11%
O her Expenses:
*Cont. Allow [sic] &
*Free Care $ 253, 225. 00 4%
*Pur chased Servi ces $ 177, 063. 00 2%
*Unspeci fi ed professional
f ees $ 117, 858. 00 3%
*St at e Taxes $ 39, 060. 00 <1%
*Fi nanci ng expenses $ 375, 375. 00 5%
*| nsur ance $ 412, 838. 00 6%
*Educat i onal expenses $ 17, 782. 00 <1%
*M scel | aneous $ 12,812. 00 <1%
*Anprtizati on $ 272, 100. 00 4%
Total expenses $ 6,990, 365.00

1d.

D. Applicant's Operations and Use of the Subject Prem ses During
1992

17. The Center initially housed approximately 80 senior
citizens and provided sheltered and intermediate care to its

residents. Tr. pp. 21, 24.



18. Sheltered care is provided to senior citizens who (for the
nmost part) can function independently but require assistance with one
or two activities of daily living. Tr. p. 16.

19. Internediate care is provided to those needing assistance
with nost if not all of their daily living activities. Id.

20. Applicant commenced construction of an 88-bed skilled care
wing in Septenber of 1992. This highly-intensive program was
desi gned to provi de round-t he-cl ock nur si ng, as wel | as
rehabilitation and various types of therapy, to senior citizens. Tr.
pp. 16-17.

21. Applicant conmpleted construction of the skilled care
portion of the Myorings in April, 1994 and opened for occupancy on
May 17 of that year. Tr. pp. 17, 21 - 22.

22. Once operational, the skilled care wng provided the
Center with a total of 188 individual resident roons. These roons

wer e occupi ed according to the foll ow ng schedul e:

A. Skilled care ........ 88 roons
B. Sheltered care ...... 68 roons
C. Internediate care ... 32 roons

Tr. pp. 22, 24 - 25.

23. Admi ssion to the Moorings is |limted to those who, after a
prof essi onal nedical evaluation, are determned to be in need of
nursing care and whose needs can be met by the facility. The Center
admts private pay clientele and Medicare recipients. Applicant Ex.

No. 7.

10



24. The Center also requires each prospective resident to
conpl ete an adm ssion information packet which includes informtion
about the person's insurance and nedical history. The packet also
i ncl udes a financial adm ssion form on which a prospective resident
is asked to list his/her total income from sources such as Social
Security, annuities, pensions, dividends, real estate and trust
funds. Applicant Ex. No. 7.

25. The packet further includes an assignment of all insurance
benefits (including those paid by Medicare and Medicaid) in favor of
the Center as well as various treatnment authorization and advanced
directive forms. Id.

26. Regardl ess of whether they are self-pay or Medicare
reci pients, all prospective residents nust pay a $1,000.00 deposit.
This amount is held without interest and is due upon subm ssion of
the appropriate reservation forns. It is credited toward the first
nmonth's bills of all admtted residents but refunded in full to those
whose applications are denied. Id.

27. Residents are also required to nmake paynent of two nonths’
room charges upon adm ssion. The initial nmonth is credited to the
resident's first nmonth bill. The second is refunded upon discharge
if the resident does not have an outstanding balance for
m scel | aneous charges. Id.

28. Hospitalized residents nust continue paying room charges
until their roons have been released and any possessions have been

removed by their famlies. Id.

11



29. Residents who fail to pay or are excessively late in
payi ng their room charges are subject to renoval from the Mborings.
Id.

30. The terns of each resident's occupancy is governed by a
contract. The ones entered into by private pay residents provide

inter alia as fol |l ows:

A. The resident nust pay a basic daily fee’ plus
t he af orenenti oned deposit;

B. In the event the resident has insufficient
assets and income to neet his/her financial
obligations to the Center, the resident (and any
fiduciary party) shall take the necessary steps
to obtain financial assistance from any
appropriate governnmental or private program for
whi ch the resident is eligible and for which the
Center accepts reinbursenent;

C. The Center shall send the resident (as well
as any fiduciary or other parties required by
law) an item zed statenent detailing the charges
for extra products and services provided to the
resi dent during the previous nonth;

D. The Center may charge a fee equal to 9% per
annum or such hi gher anpunt allowed by |aw of
all fees and charges outstanding for nore than
30 days as of the first day of the nonth;

E. If t he resident's physi cal or ment al
condition changes and the Center determines it

& The Center's daily rates for skilled and internedi ate care
are as follows: skilled nedicare, $200.00; skilled sem-private
room $130. 00; skilled private room $175.00; internediate sem -

private room $120.00 and intermnedi ate private room $175.00.

The Mborings also adheres to the following daily rates for
sheltered care: garden-level private room with private bath, $76.00;
garden level private room with shared bath, $74.00; garden |evel
sem -private room (2 beds to a room, $64.00; first and second
floor private roomw th private bath, $80.00; first and second fl oor
private room with shared bath, $78.00; first and second fl oor sem
private room $69. 00; first and second floor small suites, $104.00;
and first and second floor suites, $127.00. Applicant Ex. No. 7.

12



cannot provide appropriate care, the resident
will be transferred to another facility for
appropriate care;

F. The contract shall termnate 7 days after
such transfer unless the resident nmkes a
written request to reserve accomopdati ons on or
before the date of transfer, pays the basic
daily fee in full to date and obtains witten
approval of such reservation fromthe director;

G The Cent er reserves t he ri ght to
involuntarily transfer or discharge a resident
for reasons permtted by |aw,

H Any excess fees or charges paid in advance
shall be refunded to the resident or his/her
estate following termnation of the contract;

I. All periodic fees shall be prorated as of the
date of term nation;

J. If the resident (or any fiduciary party)
breaches the contract by failing to pay all
charges when due, then the Center is entitled to
all costs of collection, including court costs
and reasonabl e attorney's fees.

I1d.

31. Medi care contracts are basically the sanme as those entered
into by private pay residents. They do, however, replace the
| anguage concerni ng paynent of basic daily fees with provisions which
state that the Medicare programwi |l reinburse the Center for certain

skilled services that are delineated in a specific schedule that is

attached to the contract. These contracts also provide that the
resident will be required to pay certain other "[a]llowable
[c] harges” which include but are not limted to fees for certain

products and services not covered by Medicare and certain deductibles
and co-insurance ampunts under the Medicare program as listed on the
af orenmenti oned schedule. 1d.

CONCLUSIONS OF LAW:

13



On exanmination of the record established this applicant has not
denmonstrated, by the presentation of testinony or through exhibits or
argunent, evidence sufficient to warrant exenpting the subject parcel
from 1994 real estate taxes. Accordingly, under the reasoning given
bel ow, the determination by the Departnent that the subject parcel
does not satisfy the requirements for exenption set forth in 35 ILCS
200/ 15-65 should be affirned. In support thereof, | nmake the
fol | owi ng concl usi ons:

Article IX, Section 6 of the Illinois Constitution of 1970

provi des as foll ows:

The General Assenbly by law my exenpt from
taxation only the property of the State, units
of local governnment and school districts and
property used exclusively for agricultural and
horti cul tural soci eti es, and for school ,

religious, cenetery and charitabl e purposes.

The power of the General Assenbly granted by the Illinois
Constitution operates as a limt on the power of the General Assenbly
to exenpt property from taxation. The General Assenbly nmay not
broaden or enlarge the tax exenptions permtted by the Constitution
or grant exenptions other than those authorized by the Constitution.

Board of Certified Safety Professionals, Inc. v. Johnson, 112 I11l1.2d

542 (1986). Furthernore, Article 11X, Section 6 is not a self-
executing provision. Rather, it mnmerely grants authority to the
CGeneral Assenmbly to confer tax exenptions wthin the limtations

i nposed by the Constitution. Locust G ove Cenetery Association of

Philo, Illinois v. Rose, 16 IIl1.2d 132 (1959). Moreover, the Ceneral

Assenmbly is not constitutionally required to exenpt any property from

taxation and may place restrictions or limtations on those

14



exenptions it chooses to grant. Village of Oak Park v. Rosewell, 115

Ill. App.3d 497 (1st Dist. 1983).

Pursuant to its Constitutional mandate, the General Assenbly
enacted the Property Tax Code 35 ILCS 200/1-3 et seq. The
provisions of that statute that govern disposition of the instant
proceeding are found in Section 200/ 15-65. In relevant part, that

provi sion states as foll ows:

All property of the following is exenpt when
actually and exclusively used for charitable or
beneficent purposes, and not | eased or otherw se
used with a viewto profit:

* % %

(c) old people's hones, facilities for persons
with a developnental disability, and not-for-
profit organi zations providing services or
facilities related to the goals of educational
soci al and physi cal devel opnment, if, upon making
application for the -exenption the applicant
provides affirmative evidence that the honme or
facility or or gani zati on i's an exenpt
organi zati on wunder paragraph (3) of Section
501(c) of the Internal Revenue Code [26 U.S. C A
Section 501] or its successor, and either: (i)
the bylaws of the honme or facility or not-for-
profit organization provide for a waiver or
reduction, based on an individual's ability to
pay, of any entrance fee, assignnment of assets,
or fee for services, or, (ii) the home or
facility is qualified, built, or financed under
Section 202 of the National Housing Act of 1959,
[12 U S.C. A Section 1701 et seq.] as anended.

35 ILCS 200/ 15-65. [Enphasis added].

It is well established in Illinois that a statute exenpting
property from taxation nust be strictly construed agai nst exenption,
with all facts construed and debatabl e questions resolved in favor of

t axati on. People Ex Rel. Nordland v. the Association of the

W nnebego Hone for the Aged, 40 1l1.2d 91 (1968) (hereinafter

15



"Nordlund"); Gas Research Institute v. Departnent of Revenue, 154

11, App.3d 430 (1st Dist. 1987). Based on these rules of
construction, Illinois courts have placed the burden of proof on the
party seeking exenption, and have required such party to prove, by

clear and convincing evidence, that it falls within the appropriate

statutory exenption. | mmanuel Evangel i cal Lut heran Church of
Springfield v. Departnment of Revenue, 267 Ill. App. 3d 678 (4th Dist.
1994).

Here, applicant posits that the Center is exenpt under Section
200/ 15-65 merely because PDC satisfies the specific requirenents set
forth in subsection (c) of that statute. This argunment draws support
from the following factors: first, that PDC is included in LGHS s
group exenption from federal incone tax; and second, that applicant's
byl aws permit PDC to waive or reduce fees and charges if such action
is consistent with the corporation's financial interest. It does
not, however, recognize that the first paragraph of Section 200/15-65
(which <contains the italicized wuse |anguage) applies to all
subsecti ons contai ned therein. Thus, in order to effectuate the
rules mandating strict statutory construction, and thereby maintain
the Constitutional limtations which prohibit the General Assenbly
from enlarging the class of exenpt property beyond that set forth in
Article 11X, Section 6, | <conclude that the Mborings cannot be
exenpt ed under Section 200/ 15-65 unless PDC supplenents the 501(c)(3)
and fee waiver/reduction evidence with appropriate proof of exenpt

use. See, Met hodi st O d People's Home v. Korzen, 39 II1l.2d 149, 156

(1968), (hereinafter "Korzen"); Nor dl und, supra at 99 - 100; Snal

v. Pangle, 60 Ill.2d 510, 515, 519 (1975); Fri endshi p Manor of the

16



Branch of King's Daughters and Sons, Inc. v. Departnent of Revenue,

91 IIl. App.3d 91, 94, 95 (3rd Dist. 1980), (hereinafter "Friendship
Manor ") .

An analysis of whether this applicant has net its burden of
proof begins with sonme fundamental principles: First, that the word
"exclusively,"” when used in Section 200/ 15-65 and other tax exenption
statutes means "the primary purpose for which property is used and
not any secondary or incidental purpose.” Korzen, supra at 157.

See also, Gas Research Institute v. Departnment of Revenue, 145 I11.

App. 3d 430 (1st Dist. 1987); Pontiac Lodge No. 294, AF. and A M .

Departnment of Revenue, 243 I|Il. App.3d 186 (4th Dist. 1993). Second,

that "statenments of the agents of an institution and the wording of
its governing docunents evidencing an intention to [engage in

exclusively charitable activity] do not relieve such an institution

of the burden of proving that ... [it] actually and factually
[engages in such activity]." NMorton Tenple Association v. Departnent
of Revenue, 158 II1l. App. 3d 794, 796 (3rd Dist. 1987). Therefore,
"it is necessary to analyze the activities of the [applicant] in

order to determne whether it is a charitable organization as it
purports to be inits charter.” 1d.

Further, there are well-settled guidelines enployed to analyze
exenption cl ai ms arising under Section 200/ 15- 65 and its
predecessors. These standards, first enunciated in Korzen, begin
with the following definition of "charity," which the court used to
anal yze whether appellant's senior citizen's home was exenpt from

property taxes under the Revenue Act of 1939:

17



. a charity is a gift to be applied
consi stently with existing laws, for the
benefit of an indefinite nunber of persons,
persuading them to an educational or religious
conviction, for their general welfare - or in
sone way reduci ng the burdens of governnent.

39 Il11.2d at 157 (citing Crerar v. Wllians, 145 111. 625 (1893)).

The Korzen court also observed that the follow ng "distinctive
characteristics" are conmon to all charitable institutions:

1) they have no capital stock or sharehol ders;

2) they earn no profits or dividends, but rather, derive
their funds mainly from public and private charity and hold such
funds in trust for the objects and purposes expressed in their
charters;

3) t hey dispense charity to all who need and apply for it;

4) they do not provide gain or profit in a private sense to
any person connected with it; and,

5) they do not appear to place obstacles of any character in
the way of those who need and would avail thenselves of the
charitable benefits it dispenses.

Id.
Retirenment hones have provided our courts with a fertile context

for applying the above criteria. Nordl und, supra; Small v. Pangle,

supra; Friendship Mnor, supra; WIllows v. Minson, 43 111.2d 203

(1969); Plymouth Place Inc. v. Tully, 54 1l1. App.3d 657 (1st. Dist.

1977); Good Samaritan Home of Quincy v. Departnment of Revenue, (4th

Di st. 1985); Fairview Haven v. Departnent of Revenue, 153 IIl. App.3d

763 (4th Dist. 1987); Wndenere Retirenent Comrunity v. Departnment of

Revenue, 274 111. App.3d 455 (2nd Dist. 1995), (hereinafter

"Wndenere").
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The above authorities have enployed a totality of factors
analysis when determning whether the retirenment homes at issue
conform to the criteria enunciated in Korzen. VWi le these courts
have not found any one factor to be determ native, they have found
the following to be indicative of non-exenpt use: condi tioning
adm ssion or continued residence on paynent of substantial adm ssion
fees or wundertaking other financial commtnents above and beyond

daily room charges (Friendship Manor, supra at 94; Plynouth Place v.

Tully supra at 661; Good Sanmaritan Hone, supra at 1041, Fai rvi ew

Haven, supra at 772); assessing room charges and/or other fees which
exceed daily operating costs, and therefore, inply that the honme is

being operated for profit (Small v. Pangle, supra at 515); obtaining

most, if not all, operating funds from room charges and other fees

rather than the sources denoted in Korzen (Small v. Pangle, supra at

516); limting adm ssion to those who are ambul atory, self-sufficient
or in good health (Nordlund, supra at 101); evicting residents or
otherwise failing to acconmmopdate those who becone unable to fulfill

their financial obligations to the home (Small v. Pangle, supra at

516); allocating living quarters in a non-uniform manner such that
the spaciousness or desirability of accommpdations increases with a

person's ability to pay (Friendship Manor, supra at 94; Wndenere,

supra at 460); statenments in organizational docunents which permt,
but do not mandate, that the honme provide free care and, requiring
that amount of free care be consistent with the hone's capacity to
provide same or otherwi se |inking dispensation of such care to the

home' s financial resources (WIlows v. Minson, supra at 206; Plynouth

Place v. Tully, supra at 661 - 662; Wndenere, supra at 460).
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This applicant's free care policy is phrased in permssive
rather than mandatory terns. Moreover, its bylaws require that any

free care dispensed must be consistent with PDC s "financial needs"”

and corporate priorities. Applicant's organi zational docunents nay
provide sone evidence that its corporate priorities include
di spensing charity. However, information contained in applicant's

federal inconme tax returns seenms to warrant the opposite inference.

The returns (Applicant Ex. No. 6) establish that PDC spends the
de minimus anount of 3% on what it calls "free care" and allocates
most (if not all) of its other expenses to internal operations.
These docunents further verify that applicant derives between 90 and
95% of its total revenues from program services rather than sources
specified in Korzen. Such consi derations, coupled with the conplete
absence of any evidence establishing that applicant devotes a
substantial portion of its expenditures to free care or otherw se
di spenses charity "to all who need it," lead ne to conclude that
applicant's use of the subject parcel does not qualify as
"exclusively charitable" within the nmeaning of Illinois |aw See,
Wndenere, supra at 460.

PDC seeks to defeat the preceding conclusion by relying on the

testinmony of its executive director, Mary Fitzgerald, who testified

8, | derived the 3% figure by the follow ng conputations:
first, | conputed total free care of $527,893.00 by adding the anopunt
of free care shown in Finding of Fact 14 (274,668.00) to the anmpunt
of free care shown in Finding of Fact 16 ($253,225.00); next, |
conputed total expenses of $19,678,550.00 by adding the total
expenses shown in Finding of Fact 14 ($12,688,185.00) to the total
expenses shown in Finding of Fact 16 ($6,990,365.00); finally, I
derived the rounded figure of 3% (or .0268) by dividing $527,893.00
into $19, 678, 550. 00.
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that four of the Center's occupants "currently" receive services on a
fee reduction or waived fee basis. (Tr. p. 17). This testinony is
technically irrelevant to the present inquiry because it fails to
establish that such persons received partial or total free care
during the 1994 assessnent year. Even assum ng arguendo that this
evidence were relevant, it can only establish that 4 of 188 residents
(or approximately 2% of the Center's total population) received what
applicant refers to as "charity care.” This de minimus figure,
coupled with the paucity of charitable expenditures detailed above,
prevents nme from concluding that the Myorings was primarily used for
exenpt purposes during 1994. See, Nor dl und, supra at 102;
Wndenere, supra at 460.

The instant record also contains a plethora of other evidence
establishing that the Center engages in certain practices found to be
i ndi cati ve of non-exenpt use in the Korzen line of cases. The Center
ousts persons who fail to pay their room charges and does not hold
room reservations for nore than 7 days unless a transferred resident
pays the appropriate daily fee. These practices may serve legitimte
busi ness  purposes. Nevert hel ess, they defeat exenmption by
effectively denying accommpdations or reservations to those who
cannot afford the required paynents. Cf. Wndenere, supra at 460 -
461.

In addition, all prospective residents nust submit a $1,000.00
deposit with their reservation forns and prepay two nonths' room
charges when they are admtted. Such financial obstacles are
i nconsistent with the requirements for charitable use established in

Korzen and its progeny. Furthernore, the schedule of daily rates
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establ i shes that accommobdati ons at the Center becone nore spaci ous or
desirable as the resident's capacity to pay increases. Fri endshi p
Manor, supra;, Wndenere, supra.

Viewed in their totality, the above practices appear to be

consistent with those found in the non-exenpt commercial market

pl ace. As such, they inherently lack "the warmh and spontaneity
i ndi cative of charitable inpulse.” Kor zen, supra at 158.
Therefore, | conclude that the Center's primary use during 1994 was

not to provide charity, but to provide a certain enhanced |ifestyle
to the elderly who [could] afford to pay for it." Wndenere, supra
at 461.

PDC attenpts to weaken this conclusion by relying on its
exenption from federal incone tax. This exenption, in and of itself,
or conmbined wth the statements in applicant's organizational
docunents, does not establish the requisite exenpt use. Peopl e ex

rel County Collector v. Hopedale Medical Foundation, 46 111.2d 450

(1970). Moreover, while this exenption establishes that PDC is a not
for profit organization for purposes of 501(c)(3) and 509(a)(3) of
the Internal Revenue Code, these Sections do not preenpt Section
200/ 15-65 or the other statutory provisions governing exenptions from
Illinois real estate taxation. Consequently, neither this exenption,
nor any statenments contained in applicant's organi zati onal docunents,
are dispositive of the present inquiry, which is whether the subject
parcel was used for exenpt purposes in 1994.

Taken as a whole, the preceding analysis clearly denonstrates
that this inquiry should be answered in the negative. Nonet hel ess,

applicant argues that the skilled care wng should be exenpted

22



pursuant to Weslin Properties v. Departnment of Revenue, 157 1I11.

App. 3d 580 (2nd Dist. 1987). There, the court held that appellant's
health care facility could be exenpted from real estate taxes even
though it was under construction during the year in question.

This holding nakes clear that the "charitable use" requirenent
can be satisfied where the applicant proves that the subject parcel
is being devel oped for exenpt purposes. However, it also inplies
that the parcel cannot be exenpted unless the applicant proves that
the ultimte use® qualifies as "charitable" under Korzen and its
progeny.

The above anal ysis denobnstrates that the entire Morings conpl ex
was primarily used for non-exenpt business purposes during 1994.
Gven this conclusion, | fail to see how the skilled care portion
thereof was being developed for "charitable"” use during the first

portion of that vyear. Applicant's reliance on Wslin Properties is

therefore m splaced and nust fail. Accordingly, | recomend that the
Departnent's decision to deny the Morings exenption from 1994 rea
estate taxes be affirned.

VWHEREFORE, for all the above-stated reasons, the subject

property shoul d not be exenpt from 1994 real estate tax.

Dat e Alan |. Marcus,
Adm ni strative Law Judge

9, | use the term "ultimte use" to refer to that certain,
specific, primary use which occurs after construction ceases.
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